
FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

CERTIFIED MAIL DEC 1 « 2008
RETURN RECEIPT REQUESTED

Lori Sherwood

RockviUe, Maryland 20853

RE: MUR5970
Donna Edwards et al.

Dear Ms. Sherwood:

On October 22, 2008, the Federal Election Commission reviewed the allegations in your
complaint dated January 29, 2008, and found that on the basis of the information provided in
your complaint, and information provided by the respondents, there is no reason to believe any of
the respondents violated the Act Accordingly, on October 22, 2008, the Commission closed the
file in this matter.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003). The Factual and Legal Analyses, which more fully explain
the Commission's findings, are enclosed.

The Federal Election Campaign Act of 1971, as F™" ,̂ allows a complainant to seek
judicial review of the Commission's dismissal of this action. See 2 U.S.C. § 437g(aX8).

Sincerely,

Julie K.McCoimell
Assistant General Counsel

Enclosures
Factual and Legal Analyses |
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2 FEDERAL ELECTION COMMISSION

3 FACTUAL AND LEGAL ANALYSIS

4

5 RESPONDENTS: Donna Edwards MUR: 5970
6 Donna Edwards for Congress and
7 Janice Edwards, in her official capacity as treasurer
8
9

10 I. INTRODUCTION
11
12 This matter was generated by a complaint filed with the Federal Election Commission by

13 Lori Sherwood. See 2 U.S.C. § 437g(aXl). The complaint alleges that Donna Edwards for

14 Congress and Janice Edwards, in her official capacity as Treasurer ("Edwards Committee" or

15 "Committee"), and Donna Edwards, a congressional candidate in Maryland, accepted around

16 $130,000 in contributions from organizations mat benefitted from her work in the private sector.

17 The complaint alleges that many organizations made excessive contributions and excessive in-

18 kind contributions through coordination with her Committee. The complaint also alleges that

19 certain S01(cX3) groups "actively engaged in prohibited activities," although the complaint gives

20 no specifics about such activity or how it violates FECA. The complaint further alleges that the

21 Committee and other respondents violated reporting provisions of the Act due to the above

22 violations.

23 H. FACTUAL AND LEGAL ANALYSIS

24 The complaint makes many broad allegations regarding "potentially questionable"

25 relationships among various groups, persons employed by or directing those groups, and

26 Edwards. The complaint suggests that these questionable relationships have

27 Edwards campaign through unreported, excessive contributions, and excessive in-kind
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1 contributions. While the complaint alleges veiy few facts that implicate FECA, the allegations

2 can be divided into three distinct groups: (1) those related to her private sector work; (2) those

3 related to organizations that supported her candidacy; and (3) third-party vendors and

4 organizations located at the same address as these vendors.

5 A. Donna Edwards'Work In the Private Sector

6 Many of the allegations in the complaint focus on Edwards' role as Executive Director of

7 The ARCA Foundation ("ARCA") and ARCA's relationship to other non-profit groups. ARCA

8 is a 501(cX3) organization "dedicated to the pursuit of social equity and justice." See

9 www.arcafoim^^tion.orB/mi8sion/htm. As Executive Director since January 2000, Edwards

10 reviews grant proposals and makes recommendations to the ARCA Board of Directors regarding

11 which proposals to fund. Edwards has taken leaves of absence from ARC A during two

12 campaigns for federal office. On April 17,2006, Edwards filed her Statement of Candidacy for

13 the 2006 Primary Election and took a leave of absence from June 1,2006 through September IS,

14 2006. On April 27,2007, she filed her Statement of Candidacy for the 2008 Primary Election

15 and took a leave of absence from August 31,2007 through February 15,2008.

16 The complaint alleges that Edwards, through ARCA, gave grants to the League of

17 Conservation Voters ("LCV") and Friends of the Earth ("FOE"), and in return those groups

18 contributed to the Committee, constituting unreported and excessive in-kind contributions, m

19 her response, Edwards states that she makes recommendations on grant proposals to the ARC A

20 Board but she has no authority to grant funds from ARC A. Edwards acknowledges that her

21 Committee received contributions from the PACs of some of the respondents and from
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1 individuals employed by them, but she states that ARCA grants money to organizations on the

2 merits of the grant application and "not based on any anticipated or possible political benefit"

3 The Act, as amended by BCRA, provides that no person shall make contributions to any

4 candidate and his or her authorized political committee with respect to any election for federal

5 office, which, in the aggregate, exceed $2,300. 2 U.S.C. § 441a(aXlXA). Further, candidates

6 and political committees are prohibited from knowingly accepting any contributions in excess of

7 the Act's limitations. 2 U.S.C. § 441 a(i). Political committees must report receipts in their

8 disclosure reports. 2 U.S.C. §§ 434(a) and (b).

9 The following chart summarizes the complaint allegations and analysis.

10 CHART 1

RESPONDENT COMPLAINT
ALLEGATIONS

RESPONSE ANALYSIS

Doom Edwards and
Donna Edwards far
Congress, and Janice
Edwards, in her official
capacity as Treasurer

Edwards is the Executive
Director of ARCA. ARCA
gave more than $4 million
m grants to 39
OHiMttSEKKDOD& CDfttt DHOC
$138,500 in contributions
to her committee.

It is not clear what is being
alleged. Donna Edwards
only makes

m oldC U HO U

regarding grant recipients;
the ARCA Board of
Directors votes ID
dcteimme grant recipients.
In addition, Edwards took
leaves of absence from
ARCA during her

suggesting that
contributions to Edwards
from respondent PACs

by respondents were
given in exchange for
giants to the respondents
from ARCA. Therefore,
there is no reason to
believe that (1) Edwards
violated 2 U.S.C, 9
44 ls(0 by knowingly

contributions or
excessive m-tand
contributions from any
respondent, or (2) the
Edwards O
violated 2 U.S.C
* 441f<Q by knowingly

contributions or 2 U.S.C.
§434(b) by railing to
report any such
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RESPONDENT

ARPAAIvv*A

League of Conservation
Voters

COMPLAINT
ALLEGATIONS

ARfTA. oranlK tnji£vv«n yjiiiB HI

uiHuno cupuiDuiKim 10
Edwards because those
organizations in-turn made
contributions to Edwards.

ARCA gave money to
V ^H9 V ^M 9 __ _ A _IA/V. Luv gave money to
Edwards and promoted her
CstflODssllisTB.• jm^ijBm

RESPONSE ANALYSIS

SligglBSIing luH
fM^n4vvlwv4vnHB 4v^ IZtflHiBW^Bwvuwtwuuwui ID EBWHDH

from respondent P ACs
and individuals employed
1 • J ftoy responoenB were
given in exchange for
•WOK vO tDC YdD^HlOdul

r/omARCA. Therefore,
mere is no reason to
believe that (1) Edwards
violated 2 U.S.C.§
44 la(0 by knowingly
accepting excessive
contributions or
excessive in-kind
coatribunons from any
respondent, or (2) the
Edwards vw^utfc?
violated 2 U.S.C.
5 441a(f) by knowingly
acceptmg such
contributions or 2 U.S.C.
$434(b) by faffing to
report any such
COUUIDUUIUIS*

LCV P AC made a
contribution to Edwards,
and individuals
associated with LCV
"̂ î * individual
i^MrtrilvitifMM •!! wMim

levaT imutSi There in no
infbfmation pwnrttini
that contributions to
Edwards from LCV's
PAC and individuals
empioyMDymv were
given m exchange fora
•DfltflK 10 IM^^ IT ASoUCttlOQ

Fund. Therefore, mere is
no reason to believe mat:
(1) Edwards violated 2
U.S.C.ft441a(i)by
knowingly acceptmg

or excessive in-kind
iftMiff BHilHmi from any
respondent, or (2) the
Edwards vMnf||B1fM
violated 2 U.S.C.
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RESPONDENT

Friends of the Earth

COMPLAINT
ALLEGATIONS

ARCA gave money to FOE.
FOE endoned Edwards and
comnDutBu VQ ACT irHWMiiBTH
through bond mernberst
employees and its PAC.

RESPONSE ANALYSIS

§ 44 la(f) by knowingly
accepting such
contributions or 2 U.S C
f434(b) by fluting to
report any such
contributions.

suggesting that
contributions to Edwards
from FOE's PAC and its
president were given in
dGCOnlOBC XQff flEtaUOtt vO

FOE from ARCA.
Tnewfofe, there is no
reason to believe that (1)
Ed wards violated 2
U.S.C.f441a(f)by
knowingly acccuUug
excessive contributions
or excessive in-kind
contnbutions fiomany
respondent^ or (2) die
VfflviMwIei a^^iBWAvnMavsv

violated 2 U.S.C.
5 441a(f) by knowingly
accepting such
contributions or 2 U.S.C.
§434(b)bYfirilingto
report any such
contributions.

1

2 B. OrgulntfoBi that Supported Donna Edwirdt by Endoning Her or Making
3 IndependcBtExpcjidltDresonHerBcludf
4
5 The complaint also alleges that the Committee aiid certain icspondenlB

6 each other such that the resulting communications constituted excessive, in-kind contributions.

7 Based on the available information, it appears that independent expenditure campaigns were

8 conducted in support of Edwards' candidacy and Edwards received endorsements.

9 Under the Act B™! Commission regulations, the term* "contribution" and "expenditure"

10 include any gift of money or "anything of value" made by any person for the purpose of
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1 influencing a Federal election. See 2 U.S.C. § 431(8XAXO and (9XAXO; 11 C.F.R. § 100.52(a)

2 and 100.11 l(a). The phrase "anything of value" includes all in-kind contributions. Seell CFR

3 § 100.52(dXl) and 100.11 l(cXl). In-kind contributions include expenditures made by any

4 person "in cooperation, consultation, or concert, with, or at the request or suggestion of* a

5 candidate, a candidate's authorized committees, or their agents. 2 U.S.C. § 441a(aX7)(BXi).

6 Commission regulations specify a three-prong test to determine whether a payment for a

7 communication becomes an in-kind contribution as a result of coordination between the person

8 making the payment and a candidate. See 11 C.F.R. § 109.21(aXl)-(3). Under the first prong of

9 the coordinated communication test, the communication must be paid for by a person other than

10 a candidate, a candidate's authorized committee, a political party committee, or agents of any of

11 the foregoing. See II C.F.R. § 109.21(aXl). Under the second prong, the communication must

12 satisfy one of the four content standards set forth in 11 C.F.R. § 109.21(0).' Under the third

1 After fie decision in Shays v. FEC, 414 F.3d 76 (D.C. Cir. 2005) (Court of Appeals affirmed the District Court's
invalidation of the fourth, or "public e<y||||i|||||iifralu>n/> content standard of fie coordinated conanumcahoiis
regulation), the CoouuMon nade revisions to llGFJLf 109.21 fiat became effective July 10,2006. Inm
lubseouent challenge by Shays, fie U.S. District Court far fie District of Columbia held fiat fie Commission's
content and conduct standards of fie coordinated communications regulation at 11CJJL $ 109.21(c) and (d)
violated fie A«hinm«iiMti«a Procedure Act; however, fie court did not vacate fie regulations or enjoin fie
CaanmmtamaOoaivtoun. See Shays v FEC, SOS F.Snpp.2d 10,70-71 (D.D.C. Sept 12,2007) (NO. OVA.
06-1247 (CKK)) (granting in part and dorymg part ̂ respective parties'motions for s^
Recently, fie D.C. Circuit affiiiued fie district court with respect to, Dinar oAo, fie content standard ftr pubh'c

. ^mantm mfnrrGrA S* 4h* mtnnAmrA^ mm* Am tula fer «iiiaii forrtu^ c^r^ign

oinnonveridonmiysriarenvterialiiiranmtion
rommimirations See Skays v. FEC, F.3d , (D.C. Or. 2008).
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1 prong, the communication must satisfy one of the five conduct standards set forth in 11 C.F.R.

2 § 109.21(d).2

3 The allegations in the complaint were vague and speculative. The following chart

4 summarizes the allegations and analysis:

5 CHART!

RKgPONDENT

League of Conservation
Voters

COMPLAINT
ALLEGATIONS

ARCA gave money to
LCV. LCV give money
to Edwards ud promoted
her campaign. There i an

njuini1im*tin.m "

RESPONSE ANALYSIS

are vague, ud it appean
that Edwards was ex-

her a leave of absence from
the LCV Board of
Directon. Based OP the
abaence of Acts alleging
conduct that would
QODsTulinG COOlulMtlOfl-

there ia no information tfuit
Ae cooduct standafd of the
coordiiiatioii reftulauooa haa
been met Scc\lC£.lL
S 109.21(d). Therefore,
there is no reason to believe
that (1) Edwards violated 2
U.S.C.§441a(f)by
Knowingly accepting
excessive contributions or
excessive in-kind

A • • •• JI^M^IM Ja cvirfninawTi

P^WUMs vfllW^lUff*
violated 2 U.S.C. 1 441a(f)
by knowingly accepting
MCu COODnQWIDOBB OT 2

1 UK conduct prong is satisfied where any of the foltowing types of conduct occurs: (l)thecomnnnicationwas
cicitedp produced or dinribus6d At we recjuest or suggestion of a cmdidste or his cunpiignj (2) ne ctndidsle or his
campaign mm. t*i«t*ri«liy »ni»1î i in «Wi«ifin« tmgpnih^ «hn iymnmfamii**- (1) ft.i> «nMMiiiHM*fai« «.« MHirtiM

produced, or distributed after substantial discnssiciMwim me csiii)aign or to
or enoployed A ta^gtlglittHit vendor that used or < t the campaign a plans, puiyects,
•cnvnies or needs! or mod msterisl infuiiiattion gained nompast work wim tfac cmdidasft to create, producct or
distribusB Ac """"•""'̂ ffatiiH; (5) the psyor employed a fbnnei employee or mdependent contnctor of the candidate

gamed from past work wim te ranmVlatB to ctesle, pioouce. or diatruwte
payer repnbh^hed campaign materiaL Set 11 CJ.R. { 109.21(d).
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Lt\
Iff
CT>
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O

RESPONDENT

EMILY's List and
Ranny Cooper, in his
official capacity as
Treasurer

1199 SHU and 1199
SEIU Federal Political
Action Fund ("1199 SEIU
PACT) and Patrick
Gaspatd, in his official
capacity as Treasurer

COMPLAINT
ALLEGATIONS

Edwards and EMILY's
List have "clearly joined
faces.1* EMILYS list
sent an email promoting
Edwards' candidacy, and
it was approved and
authorized by Edwards.

SEIU i
ffflnqi-Hj^t literati It
may have collaborateor
with Edwards. Abo,
Edwards and Anna
Burger, me SEIU national

They Work For Us, Inc.
(see below).

RESPONSE

The Edwards Committee
•tales in its response that it
paid EMILY'S List for
web services and properly
reported those

Tne Edwards campaign

> m tne creauofl
off Qissemmatiott of any
literature rntended for
distribution beyond the
Uin^n membership.

ANALYSIS

U.S.C.§434(b) by failing
to report any such

ntributio
A06 COIDDHUIIK Q06S DOi

allege facts that state a
violation of the Act.
Moreover, the Committee
paid for the Cuu»t»rnicstion.
Thus, the payment prong of
the coordination regulations
is not met See 11 C.F.R.
§ 109.21(aX1). Therefore,
there is no reason to believe
that (1) Edwards violated 2
U.S.C5441a(f)by
knowingry accepting
excessrvc contributions or
excessive in-kind
contributions in the form of
a coordinated
conaiamiration, or (2) die
Edwards
violated 2 U.S.C. § 441a(f)
oy knowingly accepting
sucli contributions or 2
U.S.C.§434(b) by failing
to report any such

irritations.
ine complaint s broad legal
conclusion of
"couaborauon** is not
supported by facts. It
appears that the conduct
standard of the coordination
regulations has not been

}109.21(d). Ine Edwards
Committee a response
leaves open the possibility
that her campaign worked
onimioBCCflirimfcatinps
to its restricted class, but
this activity would not

because the regulation's
content standard would not
bemet(jwllClfJL
« 109.2 l(c), and would be
permissible under 11CFJL
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if)
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Q

RESPONDENT

They Wock for Us, Inc.
(TWFU")

COMPLAINT
ALLEGATIONS

TWFU "apparently
facilitated placement of
political ads in
conjunction with SEIU.*1

TWFU has become a
conduit for cmipsmp

alleged 501(cX4)
"lobbying wing. Edwards
coordinated with TWFU.

RESPONSE

Hw Edwudi* cunpugn
mBMH^ f t* -̂»*» flu! no one

paxticnMted in any
titerature or ad that may
have been sent by TWFU.

ANALYSIS

Therefore, there is no
reason to believe that (1)
Edwards violated 2 U.S.C.
§ 44 la(fl by knowingly
accepting excessive
COOu1DUuOI]S Off 6JKCCHIVC

in-kmd contributions in the
form of a coordinated
OOOQflQUDlduOIL f̂f (21 UD0

violated 2 U.S.C.§441a(0
by knowingly accepting
such contributions or 2
U^.C.§434<b)byMmg
to report any such
couliibutions.
The complaint does not
allege facts that state a
violation of the Act
TWFU did fund a radio
broadcast that referred to
Edwards' opponent shortly
before the February 2008
Primacy. See TWFU
Response to RFAI, May 22,
2008. TWFUfiledaFonn
9 with the Commission to
disclose this Electioneering
ConmBimcation (albeit
late). We hive not been
able to obtain a copy of the
radio ad.

Based on the facts

mere is no mfixmation that
the conduct standard of the

been satisfied. Moreover,
the Edwards campaign
manager specifically states
that no one from the
campaign staff participated
on any literature or ad with
TWFU. Therefore, there is
no reason to believe that (1)
Edwards violated 2 UJ5.C
fi 441a(f) by knowingly
accepting excessive
CODCnDlUIOOB OsT C9K66MIV6

m-kind cflBikjHitinni in the
form of a coordinated
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RESPONDENT COMPLAINT
ALLEGATIONS

RESPONSE ANALYSIS

communication, or (2) the
Edwaids Committee
violated 2 U.S.C § 441a(i)
by knowingly accepting
such contributions or 2
U.S.C.§434(b) by failing
to report any such
contributions.

irities Voting
Together, a public
aovocsjcyi untncoroorateQi
association wife a related
-52r group.

CVT disseminated a
mailer, which constitutes
an excessive and
umepoited contribution.
CVT niieU canvasseis to
assist die Edwards

The Edwards campaign
manager attests that the
Committee was not
involved in die production
or dissemination of die
CVT ccflmvnfcations.

The response sufficiently
rebuts the complaint's
vague allegations that CVT
and Edwaids coordinated
the CVT leaflets. The 2006
leaflet, and purportedly
similar 2006 leaflet, are
issue focused and ask die
reader to call Wym to
explain his energy policies.
Therefore, there is no
reason to believe dial (1)
Edwards violated 2 U.S.C.
§ 441 a(f) by knowingly
accepting excessive
contributions or excessive
inland contributions indie
form of a coordinated
commiinication, or (2) the

violated 2 U.S.C § 441a(i)
by knowingly accepting
such contributions or 2
U.S.C.«434(b) by failing
to report any such
contributionSi

1

2 C.
3
4
5

Third-Party Vendors and Organizations Located at the Same Address as those
Vendors

The complaint further alleges that several third parties made excessive in-kind

6 contributions to the Edwaids committee. It also alleges that the Edwards committee made

7 ffltpflnditiires to non-profit oiwm*Mtioro* flr>4 that irmny of ftic*fff o|wmTTa*inin8 must have

8 collaborated because they have the same address. The following chart summarizes the

9 allegations and analysis:
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CHART3

o

RESPONDENT

SEIU Local 100

^^liUBCm ^^ODHUtilQa^A IDCa

CStmns Services, Inc., a
nolitifial consultinff firm

ACORN

COMPLAINT ALLEGATIONS

SEIU Local is at the same address as CVT, see supra Chart 2,
and ACORN (see below). The chief organizer of Local 100 is
the founder of ACORN.
No allegations.

Tltm B«|MMM|« MWM.MMIM «•«! <TJC fllC^C In f^mtmamnm CaruioAfljne cowaras comninee paid 9 / 0,000 ID vjnzens oervices
Inc. for get-out-the-vote activities. This non-profit received
trmtii>v in • enAtvlJii«ta(f •tffhft md fnumemtl in QolltlCftl

activity.
AmVM !M« tnarfik JiuUnMiilMif ^*nMwtitiiM^ cm hriwlf «f

EoWsuds.

ANALYSIS

The facts alleged do
notstateaFECA
vioktion.
The facts alleged do
notstateaFECA
violation.
Hie facts alleged do
not state a violation of
the Act.

The facts alleged do
notstateaFECA
violation.
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1 FEDERAL ELECTION COMMISSION

2 FACTUAL AND LEGAL ANALYSIS

3

4 RESPONDENT: Friends of the Earth MUR: 5970
5
6
7 L INTRODUCTION
8
9 This matter was generated by a complaint filed with the Federal Election Commission by

10 Lori Sherwood. See 2 U.S.C. § 437g(aXl).

11 n. FACTUAL AND LEGAL ANALYSIS

12 Friends of the Earth ("FOE11) is a non-profit environmental organization. The complaint

13 alleges that FOE made excessive in-kind contributions to Donna Edwards for Congress

14 ("Committee"). Donna Edwards is the Executive Director of the ARCA Foundation ("ARCA").

15 The complaint alleges that because ARCA gave money to FOE, FOE gave money to Edwards

16 through FOE board members, employees, and its political action committee. The complaint

17 alleges the FOE contributions constitute excessive in-kind contributions and further alleges that

18 FOE endorsed Edwards.

19 FOE states that it is a 501(cX3) organization and did not endorse Edwards. It further

20 states (hat the FOE PAC and FOE's president made legal contributions to the Edwards

21 Committee.

22 There is no information suggesting that contributions to Edwards from FOE's PAC and

23 its president were given in exchange Car grants to FOE from ARCA. Therefore, there is no

24 reason to believe that FOE violated 2 U.S.C. § 441a(a)(l) by making excessive in-kind

25 contributions to Edwards.

Page 1 of 1



1

2 FEDERAL ELECTION COMMISSION

3 FACTUAL AND LEGAL ANALYSIS

4

5 RESPONDENT: ACORN MUR: 5970
6
7
8 L INTRODUCTION
9

10 This matter was generated by a complaint filed with the Federal Election Commission by

11 Lori Sherwood. See 2 U.S.C. § 437g(aXl).

12 II. FACTUAL AND LEGAL ANALYSIS

13 The complaint states that the Association of Community Organizations for Reform Now

14 ("ACORN") has made independent expenditures on behalf of Donna Edwards for Congress

15 (•"Committee")- The complaint appears to allege that a non-profit organization was "actively

16 involved" in making independent expenditures.

17 ACORN is a national grass-roots community organization with 1,200 local chapters.

18 ACORN states that it has not made independent expenditures on behalf of Edwards. In 2006,

19 ACORN's Maryland chapter provided field services to the Edwards campaign, as a

20 subcontractor. ACORN states that it did not make any public communications in 2006 or 2008

21 that referred to Edwards. ACORN acknowledges that Edwards attended a press conference

22 where ACORN announced its endorsement of her for the 2008 primary. Other than the

23 endorsement, ACORN never made a commimication to the public that expressly advocated the

24 election of Edwards or defeat of Wym.

25 The Acts alleged do not state a FECA violation. ACORN appears to have been named as

26 a respondent due to the address its shares wimcertam other organizations m New Orleans.
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1 ACORN appears to have operated as a sub-vendor to another organization. In addition, although

2 not alleged in the complaint, the available information suggests that ACORN properly handled

3 the announcement of its endorsement of Donna Edwards, pursuant to 11 C.F.R. § 114.4(e)(6).

4 There is no reason to believe that ACORN violated the Act
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1 FEDERAL ELECTION COMMISSION

2 FACTUAL AND LEGAL ANALYSIS

3

4 RESPONDENT: ARC A Foundation MUR: S970
5
6
7 L INTRODUCTION
8
9 This matter was generated by a complaint filed with the Federal Election Commission by

10 Lori Sherwood. See 2 U.S.C. § 437g(aXl).

11 n. FACTUAL AND LEGAL ANALYSIS

12 Donna Edwards for Congress (•'Committee") is the authorized candidate committee for

13 Donna Edwards, who was running for Congress from Maryland in the 2006 and 2008 primaries.

14 The ARCA Foundation ("ARCA") is a 501(cX3) organization "dedicated to the pursuit of social

15 equity and justice.** See www.areafoundation.org/mission/htm. As Executive Director of ARCA

16 since January 2000, Donna Edwards reviews grant proposals and makes recommendations to the

17 ARCA Board of Directors regarding which proposals to fund. Edwards has taken leaves of

18 absence from ARCA during two campaigns for federal office: June 1,2006 through September

19 IS, 2006 (2006 Primary Election) and August 31,2007 through February 15,2008 (2008 Primary

20 Election).1

21 The complaint alleges that ARCA made excessive in-kind contributions to the Committee

22 in connection with the work of Edwards. Specifically, the complaint alleges that the grants

23 ARCA gave Co various organizations are excessive, in-kind contributions to Edwards because

24 those organizations in-tum made contributions to the Committee.

1 Bdwanta filed Statement of CandMacy on^
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1 ARCA states that it only makes grants to other 501 (cX3) organizations, not political

2 committees. ARCA further states that the ARCA Board decides which organizations receive

3 grants, not Donna Edwards. ARC A concludes that its grants to third parties are not contributions

4 to Edwards and that the complaint fails to allege any facts showing that ARCA funds benefited

5 either of the Edwards' campaigns in any way.

6 The Act, as amended by BCRA, provides that no person shall make contributions to any

7 candidate and his or her authorized political committee with respect to any election for federal

8 office, which, in the aggregate, exceed $2,300. 2 U.S.C. § 441a(aXlXA).

9 There is no information suggesting that contributions to Edwards from third-party

10 organizations and individuals employed by those organizations were given in exchange for grants

11 from ARCA. Therefore, there is no reason to believe that ARCA violated 2 U.S.C. § 441a(aXl)

12 by making excessive in-kind contributions to Donna Edwards for Congress.
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1

2 FEDERAL ELECTION COMMISSION

3 FACTUAL AND LEGAL ANALYSIS

4

5 RESPONDENT: Citizens Consulting, be. MUR: 5970
6
7
8 L INTRODUCTION
9

10 This matter was generated by a complaint filed with the Federal Election Commission by

11 Lori Sherwood. See 2 U.S.C. § 437g(a)(l).

12 H. FACTUAL AND LEGAL ANALYSIS

13 The complaint does not allege that Citizens Consulting, Inc. (**CCr*) violated the Act.

14 CCI provides consulting services, including administrative, financial, bookkeeping, and legal

15 support, primarily to nonprofit organizations. Some CCI clients use CCTs address as a point of

16 contact for administrative fimctions. The only reference to Citizens Consulting Inc. in the

17 complaint is that CCI has the same address as other respondents.

18 The Acts alleged do not state a FEC A violation. As it appears that CCI has no

19 connection to the Edwards Committee, there is no reason to beu'eve that CCI violated the Act.
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2 FEDERAL ELECTION COMMISSION

3 FACTUAL AND LEGAL ANALYSIS

4

5 RESPONDENT: Citizens Services, Inc. MUR: 5970
6
7
8 I. INTRODUCTION
9

10 This matter was generated by a complaint filed with the Federal Election Commission by

11 Lori Sherwood See 2 U.S.C. f 437g(aXl).

12 IL FACTUAL AND LEGAL ANALYSIS

13 The complaint states that Donna Edwards for Congress ("Committee") paid $76,866 to

14 Citizens Services, be. ("CSP) for get-out-the-vote activities. The complaint alleges that CSI, a

15 nonprofit organization, received money in a coordinated effort with the Conunittec and engaged

16 in political activity.

17 CSI is a Louisiana nonprofit corporation that provides consulting and field services to a

18 number of different clients. CSI states that it is a vendor and had a contract with the Edwards

19 Committee to perform get-out-the-vote canvassing and phone bank operations, which the

20 Edwards Committee paid for and disclosed in its disclosure reports. CSI further states that its

21 contact with the Committee constituted a standard commercial transaction between a campaign

22 and a vendor. CSI also subcontracted some of me work to a third-party.

23 The Committee paid CSI for work, and CSI appears to have operated as a vendor. Asa

24 result, the facts alleged do not state a violation of the Act, and there is no reason to believe that

25 CSI violated the Act
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2 FEDERAL ELECTION COMMISSION

3 FACTUAL AND LEGAL ANALYSIS

4

5 RESPONDENTS: Communities Voting Together MUR: 5970
6
7
8 I. INTRODUCTION
9

10 This matter was generated by a complaint filed with the Federal Election Commission by

11 Lori Sherwood. See 2 U.S.C. § 437g(aXl).

12 IL FACTUAL AND LEGAL ANALYSIS

13 Communities Voting Together ("CVT") is a public advocacy, unincorporated association.

14 The complaint alleges that CVT disseminated a mailer, which constitutes an excessive and

15 unreported contribution to Donna Edwards for Congress ("Committee'1). The complaint further

16 alleges that CVT hind canvassers to assist the Edwards campaign.

17 CVT states that it disseminated issue advocacy leaflets in 2006 and 2008 that referred to

18 Edwards* opponent in the 2006 and 2008 primaries, Albert Wyim. CVT did not discuss the

19 leaflets with the Edwards campaign. The Executive Vice President of CSI, who was responsible

20 far the 2006 and 2008 projects, attests that he did not discuss the projects with other CSI

21 employees except as necessary to implement them, and he had no information regarding needs,

22 plans, projects, or activities of the Edwards campaign. CVT further states that it hired CSI, a

23 common vendor with the Committee, to create and dissenimate CVT issue advocacy leaflets, but

24 not to "assist me Edwards campaign.** The leaflets were mailed in 2006 and mailed and hand-

25 delivered in 2008.
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CVT Factual and Legal Analysis
MURS970

1 The Act, as amended by BCRA, provides that no person shall make contributions to any

2 candidate and his or her authorized political committee with respect to any election for federal

3 office, which, in the aggregate, exceed $2,300. 2 U.S.C. § 441a(aXl)(A).

4 Under the Act and Commission regulations, the terms "contribution1* and "expenditure*1

5 include any gift of money or "anything of value** made by any person for the purpose of

6 influencing a Federal election. See 2 U.S.C. f 431(8XAXO and (9XAX9; 11 C.F.R. §§

7 100.52(a) and 100.11 l(a). The phrase "anything of value*1 includes all in-kind contributions. See

8 11 CJ.R. §§ 100.52(dXl) and 100.11 l(eXl). In-kind contributions include expenditures made

9 by any person "in cooperation, consultation, or concert, with, or at the request or suggestion of1 a

10 candidate, a candidate's authorized committees, or their agents. 2 U.S.C. § 441a(a)(7)(BXi).

11 Commission regulations specify a three-prong test to determine whether a payment for a

12 communication becomes an in-kind contribution as a result of coordination between the person

13 making the payment and a candidate. See 11 C.F.R. § 109.21(aXl)-(3). Under the first prong of

14 the coordinated communication test, the commiuiication must be paid for by a person other than

15 a candidate, a candidate's authorized committee, a political party committee, or agents of any of

16 the foregoing. See II C.FJt § 109.21(aXl). Under the second prong, the communication must

17 satisfy one of the four content standards set forth in 11 C.F.R. § 109.21(c).! Under the third

invalidation of tte fourth, w>ibfc
regulation), the Coramwooina^ In a
tubaequent challenge by Shays, the U.S. DistrtaOwt for the District of totonto
content and conduct itandarda of the coordmatedconvnomcationi regulation at 11 C.FJL ft 109.21(c) and (d)
violated die AiliiiinirtiaUvc Procedure Act; however, the court did ant vacate the regulations or enjoin die

SvSkaysv. FSC, 508 F.Supp.2d 10, 70-71 (D.D.C. Sept 12, 2007) (NO.
QVJL 06-1247 (CXK)) (granting hi pact and denying part the respective parties* motions for summary judgment).
Recently, th6 D.C. Circuit affirmed the district court wdh respect to, fatter oltat ne content standard for public
iKMiMiaiiiifjtMMi* ••«* liHh» mm. tmm nmumm mp*tnn*A m nm •ftamlmn ^ mna Hia wnl* fyg ^flJCH njHUBT Caiiaiaigfl

i vendors may share material mfbnnation widi other penons who finance public
cnmnrnriniliftm. Set Shays v. FEC. F.3d , (D.C Or. 2008).
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CVT Factual and Legal Analysis
MUR5970

1 prong, the communication must satisfy one of the five conduct standards set forth in 11 C.F.R.

2 § 109.21(d).2

3 CVT's response, including affidavits, sufficiently rebuts the complaint's vague

4 allegations that CVT and the Committee coordinated the CVT leaflets. The response specifically

5 rebuts allegations that CVT and the Committee engaged in conduct (hat would meet the

6 requirements of 11 C.F.R. § 109.21(d). Furthermore, the 2006 leaflet, and purportedly similar

7 2008 leaflet, are issue focused and ask the reader to call Albert Wyrni to explain his energy

8 policies. Therefore, there is no reason to believe that CVT violated 2 U.S.C. § 441a(aXl) by

9 making an excessive in-kind contribution in the form of a coordinated communication.

2 Tte conduct prong is satisfied where any of the fo (l)theccamumcaiionwas
created, produced or dull United at DM request or suggestion of A candidate of his campaign; (2) the candidate or his
AM^^^MA!^^» ^B^MM ^^^a^^^l^HBB ^^wi^baAdSl ^M ̂ lAAl^i^k^BM ^^u^^^^V^^ flSL^ ̂ ^^^^^^^^m^mAl^^m f *1\ flL^ A^^^^^^M^MMA^AM^h^ ^^M ^^^AA^^Jcampaum was nnuenaiiy mvoiveo in omnons regannng me mniaiHiniviTnrfi| \j) me ciHiiiiBnncaiion was meaieu,
produced, or distributed tiler substandal diacusaions win the campaign or hi agents; (4) die parties oontnctod with
or emptoyed a COHIHOII vepdot that uaed or conveyed material mfluiiaihOD about uie caropaign splana,projecta,
activities or needa, or ueedinatenalinfiiniMtfion gained D^^
dutnoute the «*'"|||*miflf ****** (S) DB piyor employed ft ""'"w employBe or independent cootnctor of the candidate
who uaed or conyeyed ******"*** nimrjiiainion about the campaign a plans, piojccls, activities or needs, or used >||**jt1|>*i*i<

iiiflii'nation gaMed ironi put work with fla» candidate to create, produce, or distiibulc me comiiainiBation; or (6) the
pmyor wpnhliihml campaign material. See 11 C.FJL S 109.21(d).
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1 FEDERAL ELECTION COMMISSION

2 FACTUAL AND LEGAL ANALYSIS

3

4 RESPONDENT: League of Conservation Voters MUR: 5970
s
6
7 I. INTRODUCTION
8
9 This matter was generated by a complaint filed with the Federal Election Commission by

10 Lori Sherwood. See 2 U.S.C. § 437g(aXl).

11 IL FACTUAL AND LEGAL ANALYSIS

12 Donna Edwards is the Executive Director of the ARCA Foundation ("ARCA"). She is

13 also on the Board of Directors of the League of Conservation Voters ("LCV), an environmental

14 advocacy group. The complaint alleges that LCV made excessive contributions to Donna

15 Edwards fin: Congress (''Committee") and excessive in-kind contributions through coordination

16 with the Committee.

17 A. Excessive U-Kind Contributions

18 The complaint alleges that because ARCA gave money to LCV, LCV gave money to

19 Edwards and promoted her campaign. The complaint alleges the LCV contributions constitute

20 excessive in-kind contributions.

21 LCV states that it did not receive a grant from ARCA; the LCV Education Fund, a

22 501(cX3) organization, did. LCV further notes that the LCV Education Fund began to receive

23 grants from ARC A in 1999, before Edwards started working there.

24 The LCV Political Action Committee made a contribution to the Edwards Committee,

25 and individuals associated with LCV made individual contributions, all within legal limits.

26 There is no information suggesting that contributions to Edwards from LCV's PAC and
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TdMgiiB of Conservation Voters
MUR5970
Factual and Legal Analysis

1 individuals employed by LCV were given in exchange for a grant to LCV Education Fund.

2 Therefore, there is no reason to believe that LCV violated 2 U.S.C. § 441a(aXl) by making

3 excessive in-kind contributions to Edwards.

4 B. Coordination

5 The complaint further alleges that there is an "appearance of coordination*' between LCV

6 and the Committee.

7 LCV states that it conducted an independent expenditure campaign on behalf of Edwards.

8 LCV had a firewall in place, which included no communications with Edwards, her campaign

9 staff or volunteers, no unauthorized comments to the press, and no unauthorized volunteer efforts

10 for her campaign. LCV Board members and staff were given specific instructions and reminders

11 on firewall procedures. Edwards also was granted a leave of absence from the LCV Board as

12 soon as she announced her 2008 candidacy. In sum, Edwards was "ex-communicated." In

13 addition, LCV states that its independent expenditures were properly reported.

14 Under the Act and Commission regulations, the terms "contribution" and "expenditure"

15 include any gift of money or "anything of value** made by any person for the purpose of

16 influencing a Federal election. See 2 U.S.C. §§ 431(8XAXi) and (9XAXO; 11 C.F.R. §§

17 100.52(a) and 100.11 l(a). The phrase "anything of value*1 includes all in-kind contributions. See

18 11 C.F.R. S§ 100.S2(dXl) and 100.11 l(eXl). In-kind contributions include expenditures made

19 by any person "in cooperation, consultation, or concert, with, or at the request or suggestion of* a

20 candidate, a candidate's authorized committees, or their agents. 2 U.S.C. § 441a(aX7XBXi).

21 <VnmiMiqn rpgiilariftM apem'ty a thfwuprftng tert to determine whether a payment far a

22 communication becomes an in-kind contribution as a result of coordination between the person
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league of Conservation Voters
MUR5970
Factual and Legal Analysis

1 making the payment and a candidate. See 11 C.F.R. § 109.21(aXl)-(3). Under the first prong of

2 the coordinated communication test, the communication must be paid for by a person other than

3 a candidate, a candidate's authorized committee, a political party committee, or agents of any of

4 the foregoing. See II C.F.R. § 109.21(aXl). Under the second prong, the communication must

5 satisfy one of the four content standards set forth in 11 C.F.R. § 109.21(0).' Under the third

6 prong, the communication must satisfy one of the five conduct standards set forth in 11 C.F.R.

7 § 109.21(d).2

8 The complaint's allegations are vague, and LCV has responded that it "ex-

9 communicated" Edwards by granting her a leave of absence from its Board of Directors and

10 through implementation of its firewall policy. Based on the absence of facts alleging conduct

11 that would constitute coordination and LCV's specific response, there is no information that the

12 conduct standard of the coordination regulations has been met. See 11 C.F.R. § 109.21(d).

1 After the decision in Shays v. FEC, 414 F.3d 76 (D.C. Cir. 2005) (Court of Appeals affirmed the District Court's
nivalidation of the fourth! or "public connnunication,** content standard of Ac coordinated
regulation), the Commission made revisions to 11 C.FJL ft 109.21 that became effective July 10, 2006. In a
subsequent challenge by Shays, the U.S. DurtrirtCtourt for the District of CotambiaheMth^
CCTrtrmairiModact standards cf the «
violated tncAduiuiisaaUve Procedure Act; ho*^^
Commission from enforcing them ̂
CIV .A. 06-1247 (CKK)) (gnntmg hipait and denying part the lupective parties* motions for sunaisiry judgment).
Recently, the D.C. Cncurtaffrined the district court with respect to, inter ana, the content standard for public
OODBDBHUiCftDOOB DDsMC D61DV6 ioC tDDB ^KaVDM SDOClfiiBu 1& iDC luDlflsVu • Ufl fuG nttC JOT ̂ VuGD aOnPCf GUOD4U8D

emplcyBes and common vendors may share mateiialinfbnnatioii with c4wr person who finance ptib^
comnBMiications. Set Shays v. FEC, _ F.3d _ , (D.C Cir. 2008).

Tne conduct prong is satufied wheie any of nie following typct of conduct occurs! ( ' ) thft cftmniniicitKHi was
created, produced or distributed at die feouest or suggestion of a ***imnmim or his canopaigm (2) tine candidate or his

produced, or distributed ate subftsitt^
or enoployed a common vendor that used or conveyed material infcmiatiooabc^ the campaign
activities or needs, or used material irfonnation gained from past work wim

w

who used or conveyed manniai infonnation about the campaign s pbtti, projecta, activities or neftds, or used nsnenal
il̂ 1̂ tiiiM îii>rtiî

payor repnhtishcd campaign material. See II C.FJL $

Page 3 of 4



League of ConiervitioD Voten
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Factual and Legal Analysis

1 Therefore, there is no reason to believe that LCV violated 2 U.S.C. § 441a(aXl) by making an

2 excessive in-kind contribution in the form of a coordinated communication.

O
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2 FEDERAL ELECTION COMMISSION

3 FACTUAL AND LEGAL ANALYSIS

4

5 RESPONDENTS: 1199 SEIU and 1199 SEIU Federal PAC MUR: S970
6 and Patrick Gaspard, in his official capacity as Treasurer
7
8
9 L INTRODUCTION

10
11 This matter was generated by a complaint filed with the Federal Election Commission by

12 Lori Sherwood. See 2 U.S.C. § 437g(aXl).

13 IL FACTUAL AND LEGAL ANALYSIS

14 The complaint alleges that 1199 SEIU United Healthcare Workers East ("1199 SEIU")

15 and Donna Edwards for Congress ("Committee") may have "collaborated** in the dissemination

16 of campaign literature. The complaint also alleges that candidate Edwards and Anna Burger, the

17 SEIU national political head, co-founded They Work For Us, Inc.

18 1199 SEIU states that the 1199 SEIU Federal Political Action Fund ("1199 SEIU PAC1)

19 produced, paid for and mailed literature in support of Edwards' 2008 campaign as part of an

20 independent expenditure effort. The PAC treasurer attests that no one associated with 1199

21 SEIU discussed the literature with Edwards or anyone affiliated with the campaign and that there

22 is a firewall in place. The treasurer checked with the literature vendor to confirm that the vendor

23 had no contract or contact with the Edwards Committee. The only contact the treasurer had with

24 Edwards was to tell her about 1199 SEIU's endorsement of her. Furthermore, the treasurer states

25 Anna Burger is not associated with the 1199 PAC.
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1199SEIU
Factual and Legal Analysis
MUR5970

1 The Act, as amended by BCRA, provides that no person shall make contributions to any

2 candidate and his or her authorized political committee with respect to any election for federal

3 office, which, in the aggregate, exceed $2,300. 2 U.S.C. § 441a(aXlXA).

4 Under the Act and Commission regulations, the terms "contribution*1 and "expenditure"

5 include any gift of money or "anything of value" made by any person for the purpose of

6 influencing a Federal election. See 2 U.S.C. §§ 431(8XAXO and (9XAXQ; 11 C.F.R. §§

7 100.52(a) and 100.11 l(a). The phrase "anything of value" includes all in-kind contributions. See

8 11 C.F.R. §§ 100.52(dXl) and 100.11 l(eXl). In-kind contributions include expenditures made

9 by any person "in cooperation, consultation, or concert, with, or at the request or suggestion of a

10 candidate, a candidate's authorized committees, or their agents. 2 U.S.C. § 441a(aX7XBXi).

11 Cominission regulations specify a three-prong test to determine whether

12 communication becomes an in-kind contribution as a result of coordination between the person

13 making the payment and a candidate. See 11 C.F.R. § 109.21(aXlH3). Under the first prong of

14 the coordinated communication test, the communication must be paid for by a person other than

15 a candidate, a candidate's authorized committee, a political party committee, or agents of any of

16 the foregoing. See 11 C.F.R. § I09.21(aXl). Under the second prang, the communication must

17 satisfy one of the lour content standards set form in 11 C.F.R. § 109.21CC).1 Under the third

j^^liAmtl«•• «»a?ftlftA f ii iiill 4M "•••!! IS ii n n••••••• ••nai'nii ** -• * mimmmAmmJi n f ill • •••• ••••!•••••• •! •••••••^••••••n•!•••••JUVUHOMID^l QK IDB UnUUIa QT ^DUDUB wUUOUUUIII0IUQBM wODawBE lUDOaVO %H 106 pniHliBMairoPn GODBDUDIGaillQDB
•mpilrtfaa) «fc«rm»««-..w™ •MH>m«huiMtf* II r BP } IM71 ********rfK**™ 1«ty Irt MM fct

•nibaomncDt GDUIBIISJB by Shays, the U.S. Diatnct Comt fix* the District of Colmnbia odd that the Commission's
content and conduct standards of the cooidmatBd <Miiuninicatioiis regulation at 11 C.F.R.} 109.21(c) and (d)
violated the AdnnnistiitivePn)oedure Act; howevtr,t^
Commaskn inmenlbfcmg mem. See Skqys v. FEC.5W F.Supp.2d 10,70-71 (DD.C. Sept 12.2007) (NO. CTV.A.
06-1247 (CKK)) (inmting m paxt sad o^ny^pait the respecthw parties'motioos for s^
Recently, the D.C. Cncuit afEhmed the district court whn respect to, titter alta, me copient standaid for public
tiiffnniinyitiflni TUMP \tf BUT me time frames specltif^ in imf •>••*••• ̂  and the rule for whenftoner campa^n
employees and common vendors may dune mataidinfonmtionwhlioterjersouw
communicatioM. See Shays v. FEC, F.3d , (D.C. Cii. 2008).
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Factual and Legal Analysis
MUR5970

1 prang, the communication must satisfy one of the five conduct standards set forth in 11 C.F.R.

2 $ 109.21(d).2

3 The complaint's broad legal conclusion that 1199 SEIU and 1199 SEIU PAC

4 ''collaborated''is not supported by facts. Moreover, 1199 SEIU and 1199 SEIU PAC have set

5 forth that there was no communication with Edwards or her campaign regarding the literature,

6 and that the vendor had no contact with them either. Thus, it appears that the conduct standard of

7 the coordination regulations has not been met See 11 C.RR. § 109.21(d). Therefore, there is no

8 reason to believe that 1199 SEIU and 1199 SEIU PAC and Patrick Gaspard, in his official

9 capacity as Treasurer, violated 2 U.S.C. § 441 a(aXl) by making an excessive in-kind

10 contribution in the form of a coordinated communication.

IBB conduct prong is satisfied where any of BIB following types of conduct occuisi (1) the communication was
created, produced or distributed at the request or suggestion of a cautidateOThu campaign^
campaign wa§ materially involved in decisions regarding (he UHipnunication; (3) die coinHiinicitiflp was created,
produced, CT distributed after substantial discuss^
nr miipUiyaii • o/mmiAfi nMMJnr «h«t nm^A m- ftmnfymA nmtmfiml hifeniMriMi «t

activities or needs, or used material htfbniKtioo gamed ihm past woikwto

who used Of conveyed i11**"̂ *' innnnation about the campauni's phnu, pnyeclSt activities or neflda, or used material
mrannation giiimn fiom past work wim the flannidate to create, pioduce, or distribute the oommnmcatioB! or (6j the
payer reonblished campaign material See 11 CJ.R. § 109Jl(d).
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1

2 FEDERAL ELECTION COMMISSION

3 FACTUAL AND LEGAL ANALYSIS

4

5 RESPONDENT: SEIU Local 100 MUR: 5970
6
7
8 I. INTRODUCTION
9

10 This matter was generated by a complaint filed with the Federal Election Commission by

11 Lori Sherwood. See 2 U.S.C. § 437g(aXl).

12 H. FACTUAL AND LEGAL ANALYSIS

13 The complaint states that SEIU Local 100 has the same address as some other

14 organizations and also states that the chief organizer of SEIU Local 100 is the founder of

15 ACORN, a nonprofit organization. The complaint implies that SEIU Local 100 must have

16 collaborated with other organizations at the same address to benefit Donna Edwards for Congress

17 rCommittee").

18 SEIU Local 100 is a labor organization representing employees in Louisiana, Texas, and

19 Arkansas. It has no operations in Maryland. SEIU Local 100 states that to the extent the

20 complaint implies any improper conduct in the Edwards campaign, it is denied. SEIU Local 100

21 was not involved with the campaign. SEIU Local 100 did not contribute to or cooperate with the

22 Edwards Committee.

23 The facts alleged do not state a FECA violation. As it appears that SEIU Local 100 has

24 no connection to the Edwards Committee, there is no reason to believe that SEIU Local 100

25 violated the Act.
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2 FEDERAL ELECTION COMMISSION

3 FACTUAL AND LEGAL ANALYSIS

4

5 RESPONDENTS: They Work For Us, Inc. MUR: 5970
6
7
8 L INTRODUCTION
9

10 This matter was generated by a complaint filed with the Federal Election Commission by

11 Lori Sherwood. See 2 U.S.C. § 437g(aXl).

12 IL FACTUAL AND LEGAL ANALYSIS

13 The complaint alleges that They Work For Us CTWFIT) "apparently facilitated

14 placement of political ads in conjunction with SEIU [Service Employees International Union]."

15 The complaint further alleges that TWFU has become a conduit for campaign contributions and

16 an alleged S01(cX4) "lobbying wing," and that Donna Edwards for Congress (•'Committee")

17 coordinated with TWFU.

18 TWFU is a nonprofit, social welfare organization that promotes public awareness of votes

19 and other actions by Congressional members. TWFU states mat Donna Edwards is on the Board

20 of Directors of TWFU. She recused herself from TWFU Board discussions regarding the race in

21 Maryland District 4 since shortly after she announced her candidacy hi April 2007. She took a

22 leave of absence from her position as director of TWFU in August 2007. TWFU states that it

23 never made a monetary contribution or provided any goods, services, cr any other thing of value

24 to the Edwards campaign.

25 It appears that TWFU did, however, fund a radio broadcast that referred to Edwards'

26 opponent shortly before the February 2008 Primary. See TWFU Response to the Reports
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They Wok For Us, Inc.
Factual and Legal Analyiii
MUR5970

1 Analysis Division, May 22,2008. TWFU filed a Form 9 with the Commission to disclose this

2 Electioneering Communication (albeit late). We have not been able to obtain a copy of the radio

3 ad.

4 The Act, as amended by BCRA, provides that no person shall make contributions to any

5 candidate and his or her authorized political committee with respect to any election for federal

6 office, which, in the aggregate, exceed $2,300. 2 U.S.C. § 441a(aXlXA).

7 Under the Act and Commission regulations, the terms "contribution" and "expenditure"

8 include any gift of money or "anything of value" made by any person for the purpose of

9 influencing a Federal election. &e2U.S.C. §§431(8)(AXi)and(9XAXO; H C.F.R. §§

10 100.52(a) and 100.11 l(a). The phrase "anything of value" includes all in-kind contributions. See

11 11C.F.R. §§ 100.52(d)(l) and 100.1 ll(e)(l). In-kind contributions include expenditures made

12 by any person "in cooperation, consultation, or conceit, with, or at the request or suggestion or a

13 candidate, a candidate's authorized committees, or their agents. 2 U.S.C. § 441a(aX7XBXi)-

14 Commission regulations specify a three-prong test to determine whether a payment for a

15 communication becomes an in-kind contribution as a result of coordination between the person

16 making the payment and a candidate. See 11 GF.R. § 109.21(aXlH3). Under the first prong of

17 the coordinated communication test, the communication must be paid for by a person other than

18 a candidate, a candidate's authorized committee, a political party committee, or agents of any of

19 the foregoing. See 11 C.F.R. § 109.21(aXl). Under the second prong, the communication must
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Factual and Legal Analysis
MUR5970

1 satisfy one of the four content standards set forth in 11 C.F.R. § 109.21(c).' Under the third

2 prong, the communication must satisfy one of the five conduct standards set forth in 11 C.F.R.

3 § 109.21(d).2

4 The vague allegation that TWFU worked with SEIU, another non-profit organization,

5 does not constitute coordination. See 11 C.F.R. § 109.21(a). TWFU states that it never provided

6 anything of value to the Edwards campaign and that no one at TWFU had any contacts with her

7 or her campaign since April 2007.

8 Moreover, based on the facts alleged and the response, there is no information that the

9 conduct standard of the coordination regulations has been satUfied, as the radio ads aired in early

10 2008 and the last communications between TWFU and Edwards appear to have been in early to

11 mid-2007. Therefore, there is no reason to believe that TWFU violated 2 U.S.C. § 441a(aXl) by

12 making an excessive in-kind contribution in the form of a coordinated communication.

r. 2005) (Court of Appeals affirmed the District Court's
invalidation of me fbuilu, or "public communication," content standard of the coordinated coramumcations
ieguuu1on),D»Comnnnionmideievisiou In a
aubsequent chalknge by Shays, the U.S. District Ooim for the District of Cobin^
content and coiiductstanfrrds of the coo^ C.FJL 5109.21(c)and(d)
violated me Admmutrattve Procedure Act; howevei, the court did not vacate me regulations or enjoin me
Commission firm enforcing mem. See Skaysv.FEC,50*PSapp.2d 10,70-71 (DD.C. Sept 12,2007) (NO. OV.A.
06-1247 (CKK)) (granting in part and denying part the nnpectivt parties'motioufte
Recently, the D.C. Circuit affirmed the district court with respect to, inter oAa, me content standard for public

BsMHf "iffim? the time names specified in the standard, and me rule for when Pivipfi ffa>tipi>igp>

ommoD vendon may share material mfbnnatioc with odierpenons who finance public
See Shays v. FEC, F.3d , (D.C. Or. 2008).

2 The conduct prong is satisfied where any of the foUowing types of conduct occurs: (l)theconmuucationwas
created, produced or distributed at the reouest or ""gB *̂**"" of a candidate or his campaign^ (2) me candidate or his
campaign was materially mvolved in decisions regarding the coinnamicatHin; (3) the coiiaiainicitbm was created,
produced, or distributed after substantial discussions wnn the campaign or its agents; (4) the parties connected who

distribute the ccinmunicationj (S) the payer employed a forum employee or independent contractor of me candidate
who need or conveyed material iiiivniBft**?^ alHPM 1hff **^iiajttrgn a plans, projects, activities or needs, or used material

Mign material. See 11 C.F.R. { 10921(d).
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: EMILY's List and MUR: 5970
Ranny Cooper, in his official capacity as treasurer

I. INTRODUCTION

This matter was generated by a complaint filed with the Federal Election Commission by

Lori Sherwood. See 2 U.S.C. § 437g(a)(l).

IL FACTUAL AND LEGAL ANALYSIS

The complaint alleges that EMILY's List and Donna Edwards for Congress

("Committee") have "clearly joined forces" because EMILY's list sent an email promoting

Edwards' candidacy, and it was approved and authorized by Edwards.

EMILY's List is an organization that works to get pro-choice Democratic women elected

to public office. EMILY's List states that the complaint does not allege a violation of FECA.

EMILY's List acknowledges that it sent an email soliciting contributions on behalf of Edwards.

EMILY's List states, however, that the Edwards Committee authorized and paid for the email.

EMILY's List further states that it has a firewall to protect itself from speculative allegations of

coordination.

The Act, as amended by BCRA, provides that no person shall make contributions to any

candidate and his or her authorized political committee with respect to any election for federal

office, which, in the aggregate, exceed $2,300. 2 U.S.C. § 441a(aXl)(A).

PigelofS



EMILY'S List
Factual and Legal Analysis
MUR5970

Under the Act and Commission regulations, the terms "contribution" and "expenditure"

include any gift of money or "anything of value" made by any person for the purpose of

influencing a Federal election. See 2 U.S.C. §§ 431(8XAXO and (9XAXO; 11 C.F.R. §§

100.52(a) and 100.11 l(a). The phrase "anything of value" includes all in-kind contributions. See

11 CJF.R. §§ 100.52(d)(l) and 100.1 ll(eXl). In-kind contributions include expenditures made

by any person "in cooperation, consultation, or concert, with, or at the request or suggestion of a

candidate, a candidate's authorized committees, or their agents. 2 U.S.C. § 441a(aX7)(BXi)-

Commission regulations specify a three-prong test to determine whether a payment for a

communication becomes an in-kind contribution as a result of coordination between the person

making the payment and a candidate. See 11 C.F.R. § 109.21(aXl)-(3). Under the first prong of

the coordinated communication test, the communication must be paid for by a person other than

a candidate, a candidate's authorized committee, a political party committee, or agents of any of

the foregoing. SeeU C.F.R. § 109 Jl(aXl). Under the second prong, the communication must

satisfy one of the four content standards set forth in 11 CF.R. § 109.21(c).' Under the third

r
mvahdation of foe luurlh, or "public oomminicatioii, content itandud of the coordinated

the QmxnUskmmad^reviiioiis tollC^ In a
inbieqnejit challenge by Shays, the U.S. District Cc^fe
content and conduct standards of the ccatinaied coonanfertw
violated the Administrative Procedure Act; however, the court did not vacate the regulations or eiqoin the
ComrMsiion fiom enforcing fern. See Shays v. FEC.5W F.SuppJd 10, 70-71 (D.D.C. Sept 12, 2007) (NO. OVA.
06-1247 (CKK)) (granting in part and denying part the respective parties' n»tk>ns for sinnmary judgment).
Recently, the D.C. Cncuit iflliiy1*** the district court win respect to, Alter AIM, wo cumtcut standard for public
(xwiiTunipjHniiii made before the time frames specified hi the standard , and the rule far when fiuinei campaign
employees and common vendors may abate materuUinfonntion without person who finance pubh'c
comnnimrations. See Shays v. FEC, _ F.3d _ , (D.C. Or. 2008).
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prang, the communication must satisfy one of the five conduct standards set forth in 11 C.F.R.

§ 109.21(d).2

EMILY'S List has set forth specific facts to refute charges of coordination, including that

the Committee paid for the communication. Thus, the payment prong of the coordination

regulations is not met. See 11 C.F.R. § 109.21(aXl)- Therefore, there is no reason to believe that

EMILY's List and Ranny Cooper, in his official capacity as Treasurer, violated 2 U.S.C.

§ 441a(aXl) by making an excessive in-kind contribution in the form of a coordinated

communication.

2 The conduct prong is satisfied where any of to following types of conduct occurs: (1) to communication was
created, produced or distributed at die request or suggestion of a candidate or bis campaign; (2) die candidate or his
campaign was materially involved indecisions regarding to communication; (3) to commniricatinn was created,
pmAiMil *v Mm*a»«+A .IW ••l»rfMthl Atmmmmi^n »jrt. th* campaign nr Urn •ggnta; (A) die partiaa mtifr^f^l wifti

or employed a common vendor that used or conveyed nvnsialinfonnation about to campais '̂s plans, project
actrvttestt needs, or used inaterialmfoc^^
diatrilMle to camnmict^io^ (S) to payv
who used or conveyed material iufbi iisilion about die campaign's plans, projects, activiUes or needs, or used material
iiifonnatira gamed rtan past woifcwM
payee tepoblisbed campaign material See 11 C.FJL § 109.21(d).
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